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Independent Contractor vs Employee

Independent Contractor

A contractor relationship exists when 
Caltech has the right to control or direct 
only the end-result of a service, not the 
manner in which it is performed. In 
addition, Caltech generally receives 
something, for example, transcription 
services, programming services. So, 
although part of an independent 
contractor’s services may include advice, 
an independent contractor is in the end a 
“doer.”

Employee

A relationship in which Caltech has the 
right to supervise and control the 
manner of performance, as well as the 
result of service.
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Presentation Notes
Source: https://procurement.caltech.edu/documents/17689/Independent_Contractor_Procedure.pdf



Changes to Independent Contractors
• California AB 5 Law: Due to the new CA Assembly Bill 5 that went into effect 

on January 1, 2020, the process for Independent Contractors has changed for 
Caltech. 

• CA Assembly Bill 5 presumes individuals to be employees unless Caltech can 
satisfy all three of the ABC questions below:

A. Is the individual free from Caltech’s control or direction in performing the 
work?

B. Does the work take place outside the usual course of business of Caltech?
C. Is the individual customarily engaged in an independent trade, occupation, 

profession, or established business of the work of the same nature? 
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Presentation Notes
Below is a summary of the California Supreme Court’s explanation of how to apply the ABC test.
Part A: Is the worker free from the control and direction of the hiring entity in the performance of the work, both under the contract for the performance of the work and in fact?
The hiring entity must establish that the worker is free of such control to satisfy part A of the ABC test. (Dynamex, 4 Cal.5th at 958.)
A worker who is subject, either as a matter of contractual right or in actual practice, to the type and degree of control a business typically exercises over employees would be considered an employee. (Id.)
Depending on the nature of the work and overall arrangement between the parties, a business need not control the precise manner or details of the work in order to be found to have maintained the necessary control that an employer ordinarily possesses over its employees. (Id.)
PART B: Does the worker perform work that is outside the usual course of the hiring entity’s business?
The hiring entity must establish that the worker performs work that is outside the usual course of its business in order to satisfy part B of the ABC test. (Dynamex,4 Cal.5th at 959.)
Contracted workers who provide services in a role comparable to that of an existing employee will likely be viewed as working in the usual course of the hiring entity’s business. (Id.)
Examples where services are not part of the hiring entity’s usual course of business: 
When a retail store hires an outside plumber to repair a leak in a bathroom on its premises.
When a retail store hires an outside electrician to install a new electrical line.
Examples where services are part of the hiring entity’s usual course of business: 
When a clothing manufacturing company hires work-at-home seamstresses to make dresses from cloth and patterns supplied by the company that will thereafter be sold by the company.
When a bakery hires cake decorators to work on a regular basis on its custom-designed cakes.
PART C: Is the worker customarily engaged in an independently established trade, occupation, or business of the same nature as the work performed for the hiring entity?
The hiring entity must prove that the worker is customarily and currently engaged in an independently established trade, occupation, or business. (Dynamex, 4 Cal.5th at 963.)
The hiring entity cannot unilaterally determine a worker’s status simply by assigning the worker the label “independent contractor” or by requiring the worker, as a condition of hiring, to enter into a contract that designates the worker an independent contractor. (Dynamex, 4 Cal.5th at 962.)
Part C requires that the independent business operation actually be in existence at the time the work is performed. The fact that it could come into existence in the future is not sufficient. (See Garcia v. Border Transportation Group (2018) 28 Cal.App.5th 558, 574.)
An individual who independently has made the decision to go into business generally takes the usual steps to establish and promote that independent business. Examples of this include: 
Incorporation, licensure, advertisements;
Routine offerings to provide the services of the independent business to the public or to a number of potential customers, and the like.
If an individual’s work relies on a single employer, Part C is not met. For example, Part C was not satisfied where a taxi driver was required to hold a municipal permit that may only be used while that driver is employed by a specific taxi company. (See Garcia, 28 Cal.App.5th at 575.)




Exemptions to AB 5

The law exempts several professions including but not limited to the 
following:

• Licensed insurance agents, lawyers, architects, engineers, private 
investigators, or accountants.

• However, these exemptions from AB5 apply only to the ABC test. 
This means that an exempt worker still has to pass the Borello test 
to be classified as an independent contractor.



Borello Test

1. Is the individual engaged in an occupation or business distinct from that of Caltech?
2. Is the work a part of the regular business of Caltech?
3. Does Caltech supply the instrumentalities, tools, and the place for the individual?
4. Has the individual made a significant investment in the equipment or materials 
required by his or her task or his or her employment of helpers?
5. Does the service rendered require a special skill?
6. Is this occupation, in the locality, usually done by a specialist without supervision?
7. Is there an opportunity for profit or loss depending on the individual’s managerial 
skill?
8. Is there a length of time for which the services are to be performed?
9. Will the working relationship between the individual and Caltech be reflective of 
the time allotted to perform the task(s) for which the individual is hired? 
10. Is the method of payment time-certain or job-specific?
11. Do both parties believe they are creating an employer-employee relationship? 



Certification 
In order to ensure that individuals performing services for Caltech are properly classified, the 
requesting Department must complete the Individual/Sole Proprietor Analysis (a portion of the 
Declining PO - Services Agreement purchase requisition form in TechMart). This Analysis is 
based on State of California classification factors and must be completed and submitted to 
Purchasing Services prior to individual’s start date. A Department representative must certify 
the information provided in the Analysis has been reviewed and is accurate to the best of their 
knowledge.



Important Links to Forms and Procedure
• Independent Contractor Procedure: 

https://procurement.caltech.edu/documents/17689/Independent_Contractor_Procedu
re.pdf

• Independent Contractor Services Request Form: 
https://procurement70.sites.caltech.edu/documents/12964/independent_contractor_s
ervices_request.pdf

• Copyright Release Agreement Form: 
https://procurement.caltech.edu/documents/17760/Copyright_Release_Agreement.pd
f

• Procurement Summary Justification Form: 
https://procurement.caltech.edu/documents/17789/Procurement_Summary_Justificati
on.pdf

https://procurement.caltech.edu/documents/17689/Independent_Contractor_Procedure.pdf
https://procurement70.sites.caltech.edu/documents/12964/independent_contractor_services_request.pdf
https://procurement.caltech.edu/documents/17760/Copyright_Release_Agreement.pdf
https://procurement.caltech.edu/documents/17789/Procurement_Summary_Justification.pdf


TechMart
Independent Contractor 

Form Training



Find the form in TechMart
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Per Caltech Terms and Conditions- Any supplier or contractor who comes on campus requires insurance. Your buyer will request this information directly from the supplier.

Taxes: Payments made to independent contractors are considered reportable payments and are subject to the appropriate tax treatment as defined by the IRS and the California Franchise Tax Board (FTB). 
Caltech has an obligation to deduct backup withholding on amounts paid to an independent contractor who does not furnish a correct taxpayer identification number or does not certify that the TIN is correct on IRS Form W-9. The federal withholding rate is 24% for U.S. persons and 30% for nonresident aliens respectively. The State of California requires a separate 7% backup withholding for missing TIN. 

Payments made to an independent contractor that total $600 or more during a calendar year, and the independent contractor is not a corporation, will be reported by Caltech on IRS Form 1099-MISC, Miscellaneous Income.Note: Travel and Miscellaneous expenses paid directly to an independent contractor will be reported on Form 1099-MISC. Independent contractors should consult with their tax accountant to determine taxable and nontaxable income. 

Payments made to Nonresidents of California: Payments made to independent contractors who are nonresidents of California may be subject to 7% state income tax withholding for any services performed inside California. Withholding is required if payment is $1,500 or more during a calendar year. Invoices should reflect the amount of services performed inside and outside of California to determine appropriate withholding amount. 

Payments made to Nonresident Aliens: Payments made to independent contractors who are nonresidents of the U.S. will be subject to a 30% federal income tax withholding for any services performed inside the U.S. Invoices should reflect the amount of services performed inside and outside of the U.S. to determine appropriate withholding amount. The Supplier Management Department will collect all necessary tax forms to determine if tax treaty benefits are applicable. 



















Questions?

• Monica Marquez, 
monica.marquez@caltech.edu

• Genelle Vinci, genelle.vinci@caltech.edu
• Elisa Brink, elisab@caltech.edu

mailto:monica.marquez@caltech.edu
mailto:genelle.vinci@caltech.edu
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